While cited as one of the goals of international sentencing and used as a factor for deciding on early release, rehabilitation of perpetrators of international crimes has thus far been neglected by academia and practitioners. This article presents an analysis of all ICTY and ICTR early release decisions handed down until July 2013, indicating how the tribunals have conceptualised rehabilitation of these 'enemies of mankind'. After observing that the success rate of rehabilitating international prisoners is very high, we suggest that this may be attributable to (i) a lack of the Presidents' critical evaluation of the materials upon which he bases his conclusions regarding prisoners' rehabilitation and (ii) the fact that perpetrators of international crimes are a 'different kind of perpetrator'. We offer suggestions to re-conceptualise rehabilitation in the context of international crimes and to adjust the enforcement system of international sentences in order to better promote rehabilitation.
Introduction
Rehabilitation is often cited as one of the goals of international sentencing.1 The extent to which international prisoners are rehabilitated is moreover considered as a factor for granting early release by the international criminal tribunals (ICTs).2 As of July 2013, the International Criminal Tribunal for the former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR) granted early release to 47 individuals, i.e. 85 per cent of those released at the time. For each of these individuals, the President assessed their level of rehabilitation, considered it sufficient and set them free before serving their full sentences. A lack of rehabilitation has in these cases almost never hindered early release. This high 'success rate' suggests that rehabilitating perpetrators of international crimes is a relatively easy exercise. There are, however, issues on a fundamental and practical level that need to be addressed before coming to this conclusion. First, rehabilitation of perpetrators of international crimes is complicated by the fact that international prisoners are incarcerated in different national prisons scattered over Europe and Africa. One may wonder to what extent prison authorities in these various prisons are capable to develop and administer specific rehabilitation programmes for these foreign prisoners. Additionally, language and cultural differences may pose serious obstacles to this endeavour. Second, on a fundamental level, criminologists have argued that, as opposed to offenders of conventional serious crimes, perpetrators of international crimes are relatively well-adapted 'ordinary people' , who commit their crimes in 'extraordinary circumstances' of collective, systematic and state-sanctioned violence. It might be questioned, therefore, to what extent the conventional concept of rehabilitation and traditional rehabilitation programmes currently administered by prison authorities around the world are applicable to this 'different type of perpetrator' . Rehabilitation can be understood to encompass two interrelated aspects: (i) rehabilitation process, i.e. programmes offered during incarceration and on remand aimed at addressing criminogenic risk factors of individual offenders; and (ii) rehabilitation outcome, i.e. reintegration into society.3 Rehabilitation of perpetrators of conventional crimes is regularly discussed by academics and significant resources are dedicated by states to develop rehabilitation programmes to facilitate reintegration of 'ordinary' criminals. The same, however, cannot be said about rehabilitation of perpetrators of international crimes. Rehabilitation of these 'enemies of humankind' has been entirely neglected by academia and practitioners alike.
This article seeks to fill the current gap in scholarship by empirically analysing how the international criminal tribunals operationalise and measure rehabilitation of perpetrators of international crimes. The ICTY and ICTR (sentencing) judgments provide little guidance in this regard as they often only cursorily mention rehabilitation as a sentencing goal without providing any definition. A more elaborate discussion on rehabilitation is found in the early release decisions. This article is therefore based on an analysis of 71 ICTY and ICTR early release decisions handed down by the tribunals' President between August 1999 (when the first early release decision was made) and July 2013. In order to get more insight into the process of rehabilitation of perpetrators of international crimes during their incarceration, we furthermore conducted 11 interviews with prison authorities and officials from ministries and correctional services in some of the countries where convicts serve(d) their sentence (Norway, France, Sweden, Finland and Denmark).
The article starts with a brief overview of the system of enforcement of international sentences and early release practice at the ICTY and ICTR. The subsequent section discusses how rehabilitation is traditionally conceptualised and analyses how the ICTY and ICTR operationalised rehabilitation in their early release decision-making practice. After observing that the vast majority of ICTY and ICTR convicts are deemed sufficiently rehabilitated by the time they have served two-thirds of their sentence, we will in section four offer possible explanations for this high success rate. We conclude with suggestions to re-conceptualise the notion of rehabilitation of perpetrators of international crimes and adjust the system of enforcement of international sentences in order to better promote rehabilitation.
Enforcement of International Sentences and Early Release at ICTs
The enforcement of ICTY and ICTR sentences is quite distinct from the way in which prison sentences are enforced in domestic jurisdictions. Both the ICTY and ICTR do not have a permanent prison at their disposal as their detention facilities were set up to hold only those awaiting trial or those on trial.4 The tribunals are dependent on states to enforce their sentences. According to Article 27/26/25 of the ICTY/ICTR/MICT Statute, imprisonment is served in a state designated from a list of states that entered into a sentence enforcement agreement with the tribunal. Upon conviction, it is the task of the tribunals to find one of these states willing to actually enforce the sentence. Holá and Van Wijk have extensively described this process elsewhere.5 In short, after the final verdict, the Registrar starts consulting with enforcement states to discuss their willingness to enforce a particular sentence. In deciding which enforcement states to approach, the ICTY Practice Direction lists the following criteria: (i) the national laws regarding pardon and commutation of sentences, maximum sentence available and other considerations relating to the ability Similar to conditions of imprisonment, the commutation of sentences and pardons are governed by the law of the enforcement state. Articles 28/27/26 of the ICTY Statute/ ICTR Statute/MICT Statute state that if an imprisoned individual is eligible for commutation of sentence according to the domestic law of the state of enforcement, the state shall notify the tribunal.12 In addition, the ICTY and MICT-not the ICTR-have included a paragraph in their practice directions on the designation of an enforcement state that allows a convicted person him-or herself to petition for early release.13 When the tribunal is notified by either the enforcement state or a convict, it is to request documents from the enforcement state: Reports and observations regarding the convict's behaviour in custody, general conditions of imprisonment and psychological or psychiatric reports.14 On the basis of these reports, the convict's response to such reports, and in consultation with other judges, the President then decides on whether or not early release should be granted.15
In doing so, he or she takes into account "the interests of justice" and "general principles of law".16 Although the eligibility for early release depends on the law of the enforcement state, the tribunals retain a supervisory power in this respect and an international prisoner cannot be released without the approval of the President. ICTY Rule 125, ICTR Rule 126 and MICT Rule 151 mention four factors that the President shall, inter alia, take into account in reaching this decision: (i) the gravity of the crime or crimes for which the prisoner was convicted, (ii) the treatment of similarly-situated prisoners, (iii) any substantial cooperation of the prisoner with the Prosecutor, and (iv) the prisoner's demonstration of rehabilitation.17 What is meant by rehabilitation of perpetrators of international crimes and how this should be demonstrated is, however, not specified.
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In the following, the term 'early release' is used as a generic term for all the types of commutation of sentences of international prisoners, such as early release or remission of sentence. Early release stricto sensu refers to the fact that a prisoner is released before the entire sentence is served. Remission of sentences entails that the sentence to which a prisoner has been convicted is lowered. The difference thus lies in the fact that for early release the length of the original sentence remains intact, whereas for remission of sentence this length is shortened. The two-third threshold started to be applied by the ICTY President due to the fact that in the majority of enforcement countries prisoners are eligible for early release after serving two-third of their sentence.The ICTR President initially granted early release to ICTR convicts only after serving three-fourth of their sentence. Since 1 July 2012 the MICT has formally taken over the supervision of the sentence enforcement at the ICTR and decides on the early release. In its first early release decision the MICT President decided that all the ICTY and ICTR convicts are to be considered eligible for early release upon the completion of two-third of their sentence to guarantee equal treatment for all those that fall under the responsibility of the MICT. See: Decision of President on Early Release of Paul Bisengimana, 11 December 2012, MICT, MICT-12-07 (ICTR-00-60), para. 20.
As of 16 July 2013, 54 individuals applied for early release (46 prisoners did so at the ICTY and eight at the ICTR, 14 of them repeatedly).18 The early release was granted by the tribunals in the cases of 47 individuals (one of which was a remission of sentence). In total, the Presidents rejected an early release application 29 times; at the ICTY 16 and at the ICTR four individuals faced rejection of their early release application (six of them repeatedly). Although the reasons for the rejection varied across cases, it seems that the decisive factor for denying early release was whether the prisoner had already served two-thirds of his/her sentence.19 The international prisoners are incarcerated in countries with varying parole laws regulating eligibility for early release. In order to prevent 'different treatment' , it has become standard practice of the President to consider international prisoners eligible for early release after they have served two-thirds of their sentence.20 Table 1 presents the basic figures on early release decisions at the ICTY and ICTR used in our analysis.
Rehabilitation
Rehabilitation is one of those concepts that, despite numerous attempts to capture it in one definition, remains remarkably vague, and "perhaps, defies an is an important characteristic of rehabilitation as it separates rehabilitation from other forms of preventing re-offending, for example through (specific) deterrence.25 An associated, and nowadays perhaps the most important, pillar of rehabilitation,26 is the promotion of offenders' reintegration back into society. As such, rehabilitation comprises two elements: the rehabilitation process In this analysis we included all the decisions on early release, commutation of sentences or remission of sentences (hereinafter referred to as 'early release decisions').
(with different interventions offered to prisoners during their incarceration and occasionally after their release) and the rehabilitation outcome (reintegration). Rehabilitation then ultimately aims at "enabling the client to socially function in a way that is acceptable to both himself/herself and society."27 The interventions aimed at achieving such integration focus on material (housing, re-educative programmes, income assurance, etc.) as well as immaterial (social and psychiatric evaluations) elements.28 Although rehabilitation programmes differ per country, and thus also differ per enforcement state, generally, they focus on education, work activities, vocational training, substance abuse treatment or psychological counselling.29 The actual participation in such programmes is often a requirement to qualify for promotion to a less restrictive prison regime, early release or parole.30
3.1
The Tribunals' Operationalization of Rehabilitation As mentioned above, 'rehabilitation' is not defined in any of the rules governing the functioning of the tribunals or in the ICTY or ICTR judgments. The President is thus free to interpret the concept and consider whatever factors he or she finds relevant for demonstration of a prisoner's rehabilitation. In order to see how rehabilitation is operationalised by the ICTs we analysed all 71 decisions granting or denying early release to international prisoners issued by the President in the period between August 1999 till July 2013. 31 We identified no less than 16 different factors the tribunals consider relevant for the determination of a prisoner's demonstration of rehabilitation. These are, however, certainly not all equally important, nor considered systematically in each decision. Some factors were taken into account in many decisions while others were only taken into account in a few decisions. For example, 'conduct in prison' was taken into account in 62 decisions (87,3 per cent), whereas 'personality traits' was only taken into account in nine decisions (12,7 per cent). The tribunals' interpretation of rehabilitation in its early release decisions is in other words by no means straightforward. Instead of using a clear definition and set of assessment criteria, the President relies on a seemingly coincidental ad hoc list of factors.
Further scrutiny of the data, however, unravels a somewhat coherent framework. The factors identified by the tribunals can roughly be divided in four categories: i) the convict's period in prison, ii) his/her future perspectives, iii) his/her reflection on crimes and iv) his/her personal characteristics. The 16 identified factors are accordingly categorised in Table 2 , followed by the number and percentage of decisions that mention these factors.
The majority of early release decisions discusses various factors related to the period in prison as demonstrating a prisoner's rehabilitation. Conduct in prison was considered a relevant factor for rehabilitation in the vast majority of early release decisions. In these instances terms such as "exemplary Additionally, the tribunals pay considerable attention to the question how the prisoner reflects upon his or her crimes. In this regard, the President seems to distinguish between acceptance of responsibility and showing remorse. In the majority of the cases, the prisoner was considered to have reflected upon his or her deeds and had either accepted responsibility, showed remorse or both.46 In some decisions, however, the President concluded that the prisoner had not taken in the meaning of his/her sentence, had not (sufficiently) reflected upon their crimes, had failed to accept responsibility, had shown no remorse or had denied committing any crime.47
Finally, the tribunals, to a lesser extent, consider personal characteristics of a prisoner, such as mental health (psychiatric illness or absence thereof),48 personality traits,49 conduct prior to the perpetration of crimes50 and age.51
Although the President does not use a clear definition of rehabilitation, the above suggests that to a certain extent rehabilitation in the early release decisions is operationalised in a rather systematic way. Note that the factors taken into account by the Presidents strongly resemble the subject of domestic rehabilitation efforts, such as vocational training and programmes, behaviour in prison or reflection on crimes. As such, it seems that the tribunals rely on a rather 'traditional' conceptualization of rehabilitation.
3.2
Success Rate of Rehabilitating International Prisoners Given that rehabilitating perpetrators of ordinary crimes incarcerated in their home countries is already challenging,52 one would expect that rehabilitating 53 Anton M. van The ICTY Trial Chamber in its first ever judgment against Erdemović recognised that cultural and linguistic difficulties of being imprisoned in far off third countries may also impact ICTY prisoners,55 but the tribunals have since not undertaken any action to mitigate possible problems. It may therefore not come as a surprise that 14 decisions refer to linguistic or cultural difficulties faced by ICTY prisoners.56 As it is more difficult for families to visit, convicts complain that it is difficult to maintain close contact with relatives or partners.57 In addition, our explorative interviews with prison staff and staff from the correctional services of several enforcement countries indicated that their 'status aparte' of being a foreign war criminal or genocidaire also at times negatively impacted the prisoners' abilities to integrate in prison or rehabilitate.58
A further complicating consequence of serving a sentence in a far-away country is that gradual reintegration into society is next to impossible. They cannot be guided back into society in their country of origin by means of halfway houses or short term trips to family members. Moreover, they have limited access to rehabilitative programmes in general, let alone to treatment that is specifically tailored towards the specific crimes they committed.59 As the ICTY Despite all complexities, and much to our surprise, the President has so far only once postponed the early release of an international prisoner because of a lack of rehabilitation. In response to Mlađo Radić's early release request,63 the President reviewed a letter from the French authorities which states that Radić has not demonstrated an effort to rehabilitate. It notes that he does not participate in professional or educational activities offered in detention, including French lessons, which renders it more difficult to interact with him. On the basis of this letter and Radić's response to it, the President holds:
Based on the information provided, I think it is obvious that Radić has not been able to adjust to his conditions of detention in France. I am Why concerned that his rehabilitation has been impeded by his inability to come to terms with his environment. That said, I am equally concerned that there is little to no evidence of actual rehabilitation other than his response to the material provided by him in which he expresses his regret for the suffering of the victims. Based upon the foregoing, I consider Radić's demonstration of rehabilitation to be a neutral factor in my assessment of his suitability for early release.64
Reiterating that the Tribunal's practice of granting early release after having served two-thirds of a sentence is not an entitlement, the President decided that Radić's request should be denied for now and that he should be granted early release on 31 December 2012, almost one and a half year later than he was supposed to on the basis of the two-thirds criterion.65
In all other cases (six in total) in which the President considered evidence of rehabilitation to be insufficient, it was also considered to be a 'neutral factor' .66 In these cases, however, this did not hinder early release. This means that apart from Radić, all other most responsible perpetrators of the most atrocious crimes committed in the former Yugoslavia and Rwanda have been found sufficiently rehabilitated to be granted early release by the time they had served two-thirds of their sentence.
4
Rehabilitating Perpetrators of International Crimes; Piece of Cake or Hard Nut to Crack?
Are offenders of international crimes really so easy to rehabilitate as the above data suggest? In this paragraph we will explore some possible explanations for this rather remarkable observation. We will first point to the fact that the President generally does not critically evaluate the underlying sources demonstrating the level of rehabilitation. Next, it is discussed that perpetrators of international crimes can be considered 'a different kind of perpetrator' and that this may provide a reason why they are relatively easy to rehabilitate.
4.1
Limited Review of Sources which Demonstrate Rehabilitation A first possible explanation for the high success rate in rehabilitating international prisoners is that the President seems to do little to critically assess the underlying sources submitted to demonstrate prisoners' rehabilitation. The fact that the tribunals are not actively involved in the enforcement of sentences means that the President relies heavily on information provided by third parties. According to Article 3(b) of the Practice Direction the Registry shall in reaction to an early release request ask for: reports and observations from the relevant authorities in the enforcement State as to the behaviour of the convicted person during his or her period of incarceration and ( … ) any psychiatric or psychological evaluations prepared on the mental condition of the convicted person during the period of incarceration.
Although enforcement states have not been given any guidance on how to rehabilitate international prisoners,67 the President typically trusts their reports about a convict's behaviour in prison and follows their advice in relation to the prisoner's level of rehabilitation. The Norwegian authorities, for example, addressed Mr. Obrenović's custodial behaviour by stating that he had not breached any rules or regulations during his detention. The President was informed by letter that Mr. Obrenović reliably served as a kitchen assistant for several years, "taking full responsibility for his duties and fulfilling his obligations very accurately". Based on the information provided, the President was of the view that "Mr. Obrenović's good behaviour while serving his sentence demonstrates some rehabilitation and weighs in favour of his early release". With respect to psychiatric or psychological reports, the President's assessment is similarly uncritical. The ICTY and ICTR do not as a matter of standard practice make psychological assessments prior to delivering a sentence. Additionally, enforcement states are arguably not experienced in administering the psychiatric or psychological evaluation of perpetrators of international crimes. It may in this regard not come as a surprise that the President regularly concludes that information about the psychological conditions of convicts is insufficiently available or completely absent. While typically merely noting the absence or insufficiency of a psychological assessment, the President has occasionally criticised the enforcement states for not providing more detailed information. For example in the early release request of Haradin Bala the President states:
I take note of the fact that the record is contested in relation to whether the psychological assessment indicates that Mr. Bala has demonstrated signs of rehabilitation ( … ) I have great difficulty in relying upon its conclusions, which appear to be general observations that are not based upon specific information and reactions obtained from Mr. Bala during his interview with the psychologist. In any subsequent application for confirmation of sentence remission or early release, it would assist me in my determination of the matter if the French authorities would ensure that future psychological reports provide additional detail regarding the bases upon which the conclusions are reached.69
In the vast majority of instances when the President noted the absence of psychological reports or other relevant information, he, however, did not enquire further. 70 Finally, the President at times also puts much trust in the information provided by the convicts themselves. This is in particular the case when it concerns the convicts' future perspectives of reintegration. Paul Bisengimana in his early release request, for example, informed the President that he had plans to set up a family business in Mali after release. He claimed (and supported this by presenting a refugee card) that Mali had in 1997 granted him a refugee status, which allowed him to permanently reside there after release.71 Next to this, Bisengimana argued that he had maintained a close relationship with his family, in support of which he added signed statements by three of his children that they visit him regularly in prison as annexes. The President noted the following:
The facts that Bisengimana has retained close links with his family and has plans for his future suggest that he will be able to reintegrate into his family and society should he be released. While this does not constitute concrete evidence of rehabilitation, I do consider this evidence relevant in establishing his ability to return to a productive life, supported by his family members.72
From the early release decision it is unclear if the President actually checked if Bisengimana's children indeed visited him regularly or to what extent his business plans were feasible or not. More importantly, the President does not seem to have verified Bisengimana's claim that he upon release indeed will be allowed to permanently stay in Mali. His refugee status was granted in 1997,73 which is three years before he was indicted by the ICTR in 2000.74 Instead of letting Bisengimana stay as a permanent resident it would be far from surprising if Mali considered excluding him from refugee protection on the basis of article 1F of the Refugee Convention on the basis that there are serious reasons for considering that he committed serious crimes such as genocide. Exclusion on the basis of article 1F is also possible for people who have already served a sentence.75
The above paints a picture of a rather lenient President who generally does not critically reflect on the information provided. Instead, he puts quite a lot of International crimes, in other words, are not committed by abnormal (deviant) and extraordinary people, but are instead first and foremost characterised by the fact that perpetrators commit crimes in abnormal and extraordinary circumstances. Once the violent context in which they organised, planned or executed criminal acts changes into a peaceful society, theory goes that the perpetrators of international crimes would adjust their behaviour accordingly. From this perspective, it is very understandable that the majority of them function well in prison, have a normal personality and good perspectives to reintegrate in society. Following this line of reasoning, conventional rehabilitation programmes developed for deviant individuals aimed to reintegrate them back into society and to facilitate a crime-free life are not appropriate for international prisoners. If they already functioned as normal, non-deviant people before they committed the crimes, they are likely to be able to function as such after being released as well. This is in particular the case if the specific context in the region in which they committed their crimes, most often the same region in which they are to reintegrate, has changed for the good.81 From this perspective it is not surprising that the tribunals conclude that the majority of international prisoners are rehabilitated. Tharcisse Muvunyi, supra note 35.
The Need to Adjust the Enforcement System of International Sentences and to Reconceptualise Rehabilitation of Perpetrators of International Crimes
The above gives reasons to assume that the currently used system of enforcement of international sentences and concept of rehabilitation generally suffice in dealing with perpetrators of international crimes. Although on a practical level improvements are still possible -the President could more critically asses rehabilitation related information he is provided with, the enforcement states could, for example, more systematically report rehabilitation proceedings-, on a fundamental level there does not appear to be a problem.
In actual practice, however, we simply do not know if international prisoners have been adequately rehabilitated. The ICTY and ICTR have no monitoring mechanisms in place to keep track of released prisoners. As noted by the President in the early release decision for Tharcisse Muvunyi the Tribunal "has no means to supervise convicted persons on parole or to react if conditions for early release are being violated", adding that "early release by the Tribunal is in fact an unconditional reduction or commutation of the sentence".82 In contrast to the domestic jurisdictions, the practice of setting conditions upon early release -e.g. no repetition of offences -does not exist for ICTY and ICTR convicts. After their release, the prisoners disappear from the tribunals' radar and are 'not of their concern' . The fact that no monitoring system is in place is significant. There is a clear reason why states often heavily invest in rehabilitation in the post-release phase, including the monitoring of early release conditions and assistance in reintegration. Although perpetrators of international crimes may in theory not face many problems in reintegrating in society, it is certainly not a given that they will upon release, live a productive life without committing crimes or facing any practical difficulties. Anecdotal evidence suggests that a number of released persons face considerable practical problems. Miroslav Kvočka, a former de facto deputy commander of the Omarska camp, for example claims he cannot find a job, feels rejected by society, has lost his pension entitlements and fights to make ends meet.83 Hazim Delić, a former deputy commander of the Čelebići camp, tried to be relocated in another country than his homeland, expressing fears for his safety upon return.84 Others get stuck in the country where their trial took place, since they too do not feel safe returning to their home country and no other country is willing to accept them. 85 In this respect, the ICTY and ICTR sentence enforcement system could improve significantly by introducing a body which monitors the released whereabouts, signals problems and provides assistance if needed.
A (related and) perhaps even more complicating element which has so far not been discussed is that ICTY released prisoners often return to deeply divided societies which are-even years after the atrocities have taken placestill dealing with the legacy of a destructive war and genocide. The President's assessment of prisoners' rehabilitation efforts and future reintegration opportunities are, however, only focused on the convicts' individual position. 86 Can the individual rehabilitation process of international perpetrators in a Swedish or Spanish vacuum be successful without reflecting on the society (s)he is to return to? Does it accurately address the collective nature of the crimes (s)he committed, the destruction of social fabric (s)he was part of and the still profound ethnic or religious divisions in the society (s)he may (or may not) return to? And how does it relate to the tribunals other (sentencing) goals of retribution and reconciliation?
One only has to review the early release process of Biljana Plavšić or Veselin Šljivančanin to understand the possibly detrimental consequences of the tribunals' limited take on rehabilitation for the reconciliation processes in the former Yugoslavia.87 Based on former President of Republika Srpska Plavsic's own accounts in her early release request, the President of the ICTY considered that "[b]y accepting responsibility and expressing her remorse fully and unconditionally, Mrs. Plavšić hopes to offer some consolation to the innocent victims ( … ) of the war in Bosnia and Herzegovina".88 Directly after her release, Plavšić was picked up by a governmental plane, flown to Belgrade, welcomed by the prime minister, and offered an office in the country's senate. 89 When granting her early release, the President was probably unaware that during her imprisonment Plavšić had also given two interviews retracting her expression of remorse, and written two volumes in which she, according to Subotić, expressed a remarkably clear worldview of an unrepentant nationalist, whose collectivist understanding of ethnicity, race, and politics demonstrates a profound lack of rehabilitation and a strong rebuttal to the ICTY's handling of her guilty plea, sentencing, and early release.90
In a similar vein, Veselin Šljivančanin, a former major in the Yugoslavian army, became a celebrated war time hero, wrote a bestselling book about his 'unfair' treatment at the tribunal and became a public figure frequenting TV shows and providing interviews in one of which he claimed that he would "do everything the same he did, and he would go to Vukovar to fight again".91
For released individuals it is obviously not forbidden to deny having committed any crimes, nor is it to become public figures and to state that they would act in the very same manner all over again. At the same time such statements for obvious reasons outrage victim groups,92 tear open old wounds and possibly create instability in an already fragile region. In the absence of specialised rehabilitation programmes which seriously address the nature of international crimes, profoundly confront perpetrators with the shortcomings and effects of destructive nationalist or ethnic ideologies, and make them reflect on the consequences of their crimes, it comes as no surprise that some of the perpetrators continue to justify their crimes and adhere to the same (destructive) world-view as during the conflict.
If the tribunals are serious about successfully rehabilitating its convicts and reintegrating them in post-conflict regions, they may consider reconceptualizing the traditional notion of rehabilitation and tailor it to the specifics of international crimes, their perpetrators and the societies they come from. Using the conventional concept of rehabilitation, as the tribunals currently do, may in this regard not suffice. Instead, we suggest putting more emphasis on the promotion of 'healing damaged relationships,' an element which has historically been at the heart of modern penal systems, but in more recent years became largely overshadowed by the 'what works approach' and the focus on less re-offending. 93 The development of such a new concept and related rehabilitation activities is complex and needs much more research and analysis. But as a start, one could think of making more serious efforts to actively 'de-ideologise' perpetrators, confront them with the impact of their crimes by for example organizing mediation sessions with victims or by setting certain specific conditions upon release.
Changing the perspective of these perpetrators may, as Subotić writes, be incredibly difficult and unlikely. 94 But that in itself is no argument not to try. It is similarly difficult to hold the most responsible perpetrators of international crimes accountable, to deter future perpetrators from committing such crimes, and to provide justice to victims. The goals of international criminal justice are by definition set high.
Conclusion
On the basis of an empirical analysis, this article discussed how the ICTY and ICTR define and measure the level of rehabilitation of international prisoners.
To do so, we analysed 71 early release decisions issued by the Presidents up till July 2013. We concluded that the Presidents use many factors in assessing the level of rehabilitation that generally fall within the conventional conceptualization of rehabilitation. Although these factors are mentioned inconsistently, they can be roughly divided into four categories: Conduct in prison, future perspectives, reflection on crimes and personal characteristics. Surprisingly, the President has nearly always concluded that international prisoners were sufficiently rehabilitated to qualify for early release after having served two-thirds of their sentence. Possible explanations for this high success rate are the fact that the President only to a very limited extent critically evaluates underlying sources demonstrating the level of rehabilitation and the fact that perpetrators of international crimes are generally 'non-deviant' persons who committed crimes in extraordinary circumstances.
We argued that various practical steps can be taken to improve the tribunals' rehabilitation practice and policy. The President could for example more critically assess rehabilitation related information he is provided with and provide more concrete guidelines with respect to what is expected of enforcement states with regard to such reports. The enforcement states could on the other hand more systematically report rehabilitation proceedings. But we also indicated shortcomings of the current system on a more fundamental level. Because currently no steps are taken to monitor whether international prisoners in actual practice prove to be adequately rehabilitated, we suggested introducing a body which monitors (early) released prisoners' whereabouts, signals problems and provides for assistance if needed. Since released prisoners are to reintegrate in an often deeply divided and sensitive post-conflict society, we suggested to reconceptualise the notion of rehabilitation in the context of international crimes, and to develop rehabilitation programmes which could be beneficial in promoting healing of damaged relationships.
Since many more ICTY and ICTR prisoners will in the near future become eligible for early release, a critical analysis of rehabilitation practices is required. Moreover, the International Criminal Court (ICC) has adopted an enforcement system which is similar to that of the ICTY and ICTR (Article 103-107 of the Rome Statute) and the ICC will thus be faced with the same theoretical and practical issues raised in this article. The ICC's Rules of Procedures and Evidence suggest that it will more clearly link early release to issues of reconciliation.95 Finally, national states are increasingly confronted with the matter of rehabilitation in the process of convicting perpetrators of international
